Abstract
Declaration on the Rights of Indigenous Peoples (UNDRIP)
1 is a major milestone, but much remains to be done.
To accommodate indigenous peoples' aspirations, the global community listened carefully to the claims advanced, and then formulated responses designed to accommodate them. To that end, traditional human rights concepts had to be adjusted and redefined. Property, a venerable individual right defined by exclusivity of use and enjoyment, the power of alienation, and destruction, had to be reconceived as an assemblage of pertinent tangible and intangible things defined as cultural heritage 2 and held in collective stewardship for future generations. Self-determination was essentially shorn of its connection to political power and redefined as the indispensable vehicle of preservation and flourishing of the culture of the group. This regime of cultural self-determination does not bar change or adaptation, even assimilation and integration -as long as such change is voluntary and the inherited traditions have a chance to survive in the hearts and minds of indigenous people. Such chances ought to be increased through imaginative measures of affirmative action. Ultimately, however, they depend on the will and determination of indigenous peoples themselves to survive and bloom as a distinct culture -as they have done in the face of existential threats in the past.
This article will provide a brief overview of how international law developed into the value-oriented regime it has come to be today under the battle cries of human rights and self-determination (section 1); how group rights and, in particular, the rights of indigenous peoples became part of this value-oriented project (section 2); how the protection of indigenous peoples' cultures became the raison d'être of pertinent claims and ensuing rights (section 3); and what the detailed response of the global legal community has been to the demands of indigenous peoples, i.e., the scope and the limits of their claims to maintain and develop their ways of life, their systems of authority and control, and their lands (section 4). The article will end with an appraisal of where we are and where we should go from here (section 5).
International Law in the 21st Century: A Value-Oriented Regime 2 Groups and Indigenous Peoples in Human Rights Discourse
While the UN Declaration on the Rights of Indigenous Peoples and other pertinent international instruments encompass both individual and collective rights, one of the major objections to the novel rights of indigenous peoples has been that they are largely rights of collectivities, not individuals. Thus, they appear to sit uneasily with the traditional human rights regime, which in the eyes of many is constructed around the interests and concerns of individual human beings. 5 Reducing positive human rights to solely individual freedoms and entitlements is, however, antithetical to human nature empirically assessed. It runs counter to the inherent goal of any human rights regime of fostering the full development of a human being's potential.
First, the psychosocial reality of a human community is manifest. Individuals feel parts of a community; their birth into certain ethnic, gender and societal categories, their upbringing in certain social settings, as well as their conscious choices make them members of certain groups. Membership of a group is of fundamental importance to individuals, to their pursuit of self-realization, a key human need. 6 In the constant interplay between the individual and society's constituent groups, not only is the individual self shaped and changed, but general patterns of group behaviour are reconstructed and modified as well. 7 Groups of meaning to individuals are thus essential extensions of self, necessary parts of a person's identity. Interaction with and reliance upon others is a conditio sine qua non for human existence. Furthermore, with respect to the philosophical moorings of human rights, 9 Immanuel Kant's ethical system revolving around the axiom of inviolate human dignity 5 The natural rights theories of Locke and Rousseau as well as Kant's ethical axioms built around the concept of human dignity are generally seen as the philosophical backdrop to these conceptions. The first declarations of rights in positive law, i.e., the American Bill of Rights and the French Déclaration des droits de l'homme et du citoyen of 1789, shied away from enunciating any rights of entities between the individual and the state. That is also true for the first international such statement, i.e., the 1948 Universal Declaration of the Human Rights, and it permeates the original understanding of major universal and regional human rights treaties, with the notable exception of the African system. 'Despite existing diversity, all states have tried to promote the identification of its [sic] citizens with a single official language and culture, often through extremely coercive means': N.T. Casals, Group Rights As Human Rights. A Liberal Approach to Multiculturalism (2006) , at 108. 6 Cf. Margalit and Raz, 'National Self-Determination ', 87 J Philosophy (1990) As John Donne famously stated, 'No man is an iland, intire of itselfe; every man is a peece of the Continent, a part of the maine': J. Donne, Meditations (1624), at 17. Individual liberalism has thus been criticized for cutting the citizen off from the person and constructing a 'cripple of a man, lacking moral or political nature, without roots': Bay, 'From Contract to Community: Thoughts on Liberalism and Postindustrial Society', in F.R. Dallmayr (ed.), From Contract to Community (1978), at 30. 9 For an introduction to this problématique see Åhren, 'Protecting Peoples' Cultural Rights: A Question of Properly Understanding the Notion of States and Nations?', in Francioni and Scheinin (eds), supra note 2, at 91ff. See also Underkuffler, 'Human Genetics Studies: The Case for Group Rights', 35 J L Medicine and Ethics (2007) 383, at 384-385. is not necessarily individualist in an exclusivist sense. As Neil MacCormick has found, ' [t] he Kantian ideal of respect for persons implies . . . an obligation in each of us to respect that which in others constitutes any part of their sense of their own identity'.
10
That identity is shaped by participation in what he calls 'cultural communities', which need appropriate institutional protection.
11 Similarly, Will Kymlicka has pointed out that groups not only provide the cultural structures which constitute the context of choice for individual action, 12 they need to have rights in order to foster individuals' well-being. 13 Others have argued that groups have distinctly collective interests the moral value of which is on a par with the interests of individuals.
14 In order to respond holistically to human needs and aspirations, law thus needs to strive to protect both the individuals and the groups they form or are born intocommunities of destiny or communities of choice. The vulnerability of individuals created the need for individual human rights; the vulnerability of groups, particularly cultures, creates the need for their protection. The critical questions of relevance to the human rights project are in this context: what deprivations of values targeting individuals as members of groups have taken place in recent history? In order to achieve a world public order of human dignity, how may these deprivations be remedied?
To answer this question, I suggest making a further distinction, i.e., the one between an 'organic' and a 'non-organic group'. 15 The first category encompasses collectivities of human beings, commonly designated as a 'nation' or a 'people', who have made and maintain a conscious decision -in Ernest Renan's words, the plébiscite de tous les jours -which manifests their will to live together as a community. 'Nonorganic groups', such as women, children, even many religious communities, do not have the same interest in sharing all aspects of life. They are primarily concerned about not being discriminated against by the ruling elites. In contrast, 'the ultimate expression of solidarity within an organic group, the quest for cultural, political and other forms of autonomy, constitutes a demand to be treated differentially ab initio'.
16
The vulnerability of an organic group can be measured by the 'intensity of threat to the group's identity, defined by its distinctive cultural, linguistic, ethnic, religious or other bonds'.
17 Denials of their claims to be separate, to determine their own fate, to 10 N. MacCormick, Legal Rights and Social Democracy: Essays in Legal and Political Philosophy (1982) , at 261.
11
Ibid.
12
W. Kymlicka, Liberalism, Community, and Culture (1989) 18 Such classification as an organic group facilitates inclusion in the legal regime of autonomy of not only indigenous communities with distinct territories, but also those indigenous peoples who have lost most of their land base, thus constituting largely personal associations. In a larger sense, 'communities' are the proper frames of reference for legal systems below, beside, and above the state that have been brought to light by policy-oriented jurisprudence and its understanding of law as a process of authoritative and controlling decision within a community 19 as well as the movement du jour of legal pluralism. 20 The recognition of these communities' own spheres of lawmaking within the system of the still pre-eminent global actor, the state, is achieved by a key group right, the right to autonomy.
Collective entitlements in the field of human rights are thus here to stay. They are essential for the protection of cultural diversity, and indispensable for the protection of indigenous peoples and their ways of life.
21 They complete the needed holistic response of the law to the human condition and its vulnerabilities.
Cultures under Threat: The Predicate of Indigenous Peoples' Rights
As discussed above, indigenous peoples constitute the prototype of an organic group: ideally, they aspire to spend their lives together -in virtually all aspects, not just a few. Their essential characteristics are not only those of a heteronomously defined collectivity of human beings, discriminated against over time, but also of an autonomous, self-defined community with specific ways of life and a view of the world characterized Resistance (2010), at 213, 217 ('[t] he notion of individual culture is unacceptable for indigenous peoples who claim the collective production, throughout history, of all systemic expressions of their particular cultures'). See also Estevez, 'Beyond Education', in ibid., at 115, 121 ('[a] mong all indigenous peoples, the condition of the strong "we" is expressed existentially and in the language itself, for this is the subject of comunalidad, the first layer of existence, formed by the interlocking of the networks of real relationships that make up each person').
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The Cultural Rights of Indigenous Peoples: Achievements and Continuing Challenges 127 by their strong, often spiritual relationship with the land the outside world regards them as the original inhabitants of. 22 This view has been seen as overly romantic, essentialized, thus reductionist, strategically so, and consequently somewhat less than truthful or genuine. Such an opinion, however, would miss the point in various ways. It is in itself reductionist of the empirical reality of human beings, caricaturing individuals as purely economic actors interested exclusively in power and wealth. Human life and human flourishing extend far beyond the econometric view of cost/ benefit analysis and wealth maximization. Man does not live by bread alone. A comprehensive view of human nature would comprehend that beyond power and wealth, human beings are motivated by a range of other goals: respect, well-being, affection, skills, enlightenment, and rectitude. 23 Individual human beings differ in their setting of priorities of aspiration, and the empirical description of such aspirations does not portend any hierarchy between them. There may be, indeed, there often are, mixed motives or aspirations. The law should allow access by all to the processes of shaping and sharing all of these aspirations, i.e., things humans value. This is what an order of human dignity 24 demands. Indigenous peoples may be, and often are, at the bottom of the social and economic ladder in virtually all societies they live in. 25 That is why one of their claims is the quest for social and economic rights such as food, health care, and shelter.
26 This is, however, not their only, or most characteristic, claim. Their other claims have historically asked for preservation of their endangered culture, their language, their lands. 27 This enters a realm not easily assessed or included by materialist matrices. Due to their frequent relegation to a status of extreme poverty, disease, and despair, they often claim 'access to welfare, health, educational and social services': Wiessner, supra note 22, at 98-99. 27 Due to the conquerors' taking of their ancestral lands, the drastic curtailment of their ways of life and autonomy, the indigenous peoples mainly claim that 'traditional lands should be respected or restored, as a means to their physical, cultural, and spiritual survival; . . . indigenous peoples should have the right to practice their traditions and celebrate their culture and spirituality with all its implications; . . . conquering nations should respect and honor their treaty promises; and . . . indigenous nations should have the right to self-determination'. Ibid.
It is the realm of spirituality. It is the reality of inner worlds, cosmovisions.
28 It is a world often foreclosed to the modern mind and its overweening idea of progress.
29 It may be characterized as made-up, unprovable, irreal. Still, it is a powerful force which motivates people across the globe in many places at least as powerfully as greed or the desire to remove vast material inequality. As the leader of the Indian Nations Union in the Amazon, Ailton Krenak has formulated:
When the government took our land . . . they wanted to give us another place . . . But the State, the government, will never understand that we do not have another place to go. The only possible place for [indigenous] people to live and to re-establish our existence, to speak to our Gods, to speak to our nature, to weave our lives, is where our God created us. . . . We are not idiots to believe that there is possibility of life for us outside of where the origin of our life is. Respect our place of living, do not degrade our living conditions, respect this life. . . . [T] he only thing we have is the right to cry for our dignity and the need to live in our land.
30
It is difficult to justify calling these professions of indigenous spirituality pretextual or strategic, or emanating from a false consciousness. There may be some indigenous persons who do live inauthentic lives, but so do members of other groups. Religion has been called the 'opiate of the people', but the mystery of faith is a powerful reality common to many human beings around the globe. 31 In a multicultural global community, indigenous peoples' value systems and world views, deeply spiritual, are at the centre of their demands. 32 Professor Reisman concluded that political and economic self-determination are important, 'but it is the integrity of the inner worlds of peoples -their rectitude systems or their sense of spirituality -that is their distinctive humanity. Without an opportunity to determine, sustain, and develop that integrity, their humanity -and ours -is denied.'
Reisman, 'International Law and the Inner Worlds of Others', 9 St Thomas L Rev (1996) Jaime Martínez Luna, a Zapotec anthropologist, made this important point: 'The need to survive causes us to view everything from a materialistic perspective. . . . But here is where the difference from indigenous thinking springs forth. Comunalidad is a way of understanding life as being permeated with spirituality, symbolism, and a greater integration with nature. It is one way of understanding that human beings are not the center, but simply a part of the great natural world. It is here that we can distinguish the enormous difference between Western and indigenous thought.' Martínez Luna, 'The Fourth Principle', in Meyer and Alvarado (eds), supra note 21, at 85, 93-94. Similarly, the late Vine Deloria, Jr., revered leader of the US indigenous revival, stated that indigenous sovereignty 'consist[s] more of a continued cultural integrity than of political powers and to the degree that a nation loses its sense of cultural identity, to that degree it suffers a loss of sovereignty'.
34 'Sovereignty', explains another great Native American leader, Kirke Kickingbird, 'cannot be separated from people or their culture '. 35 This differentia specifica of indigenous peoples, the collective spiritual relationship to their land, is what separates them also from other groups generally, and diffusely, denominated 'minorities', and what has created the need for a special legal regime transcending the general human rights rules on the universal and regional planes. There have been eclectic interpretations of human rights conventions which protect certain minority traditions, as in the jurisprudence of the European Court of Human Rights regarding the Roma, and there have been specific treaties, albeit not widely ratified, which protect indigenous peoples, such as ILO Convention No. 169. The most comprehensive effort to safeguard indigenous peoples' cultures has, however, been made with the United Nations Declaration on the Rights of Indigenous Peoples of 13 September 2007, passed in the General Assembly by 143 states voting in the affirmative against only four states opposing, and 11 abstaining.
36 All of the opposing states have now reversed their position and endorse the Declaration, 37 making its support virtually universal. As stated in its preamble, the world community recognizes 'the urgent need to respect and promote the inherent rights of indigenous peoples which derive from their political, economic and social structures, and from their cultures, spiritual traditions, histories and philosophies, especially their rights to their lands, territories and resources'.
The threat to the survival of indigenous peoples' culture is what has motivated the claims listed above. It underlies the peoples' demands to live on their traditional lands, to continue their inherited ways of life, to self-government. Cultural preservation and flourishing is thus at the root of the claims as recognized by the states; this goal, not primarily political or economic objectives, inspires the positive law guarantees. In this broad sense, all the rights of indigenous peoples are cultural rights, and any interpretation of these rights, whether in UNDRIP or other instruments and prescriptions recognizing rights of indigenous peoples, ought to keep this telos in mind. 34 Deloria, Jr., 'Self-Determination and the Concept of Sovereignty', in J.R. Wunder (ed.), Native American Sovereignty (1996) , at 118.
35
K. Kickingbird et al., Indian Sovereignty (1977) The latest endorsement came from the USA, stated by President Barack Obama on 16 Dec. 2010, available at: www.whitehouse.gov/the-press-office/2010/12/16/remarks-president-white-house-tribal-nationsconference. Previously, the other 'no' voters, i.e., Australia, New Zealand, and Canada, had declared their support. For details see 2010 ILA Interim Report, supra note 1, at 5. Without a doubt, UNDRIP is a milestone of indigenous empowerment. 38 Still, legally speaking, United Nations declarations, like almost any other resolution by the General Assembly, are of a mere hortatory nature: they are characterized as 'recommendations' without legally binding character. 39 There have been attempts to ascribe a higher degree of authority to General Assembly resolutions designated as 'declarations'. In 1962, the Office of Legal Affairs of the United Nations, upon request by the Commission on Human Rights, clarified that '[i]n United Nations practice, a "declaration" is a formal and solemn instrument . . . resorted to only in very rare cases relating to matters of major and lasting importance where maximum compliance is expected'.
40
Though not legally binding per se, a declaration may be or become binding to the extent that its various provisions are backed up by conforming state practice and opinio juris. 41 To the extent that the Declaration reflects pre-existing customary international law or engenders future such law, it is binding on states which do not qualify as persistent objectors.
42
Regarding the Declaration's legal effect, another new development has to be taken into account: there may be standards of evaluation of state conduct, applied by intergovernmental bodies that cannot be counted among the traditional 'sources' of international law enumerated in Article 38(1) of the ICJ Statute. The vanguard in this development is the process of 'universal periodic review' instituted by the Human Rights Council. As standard of evaluation in this review, besides treaties the countries monitored are parties to, the Council uses the Universal Declaration of Human Rights. 43 Similarly, in August 2008, Professor S. James Anaya, the United Nations Special Rapporteur on the rights of indigenous peoples, announced that he will measure state conduct vis-à-vis indigenous peoples by the yardstick of UNDRIP. 44 policy direction, the standards of UNDRIP have also been urged to be implemented and 'mainstreamed' into the UN's, the ILO's, and UNESCO's policies and programmes. 45 Also, the concept of 'soft law' as a controversial compromise idea between formally binding, i.e., 'hard', international legal obligations and aspirational/emerging new law articulated in widely accepted, but formally non-binding international instruments has been offered to characterize the legal significance of UNDRIP.
46
As to the content of UNDRIP, as stated above, the effective protection of indigenous culture is key to its understanding. This fundamental policy goal undergirds, in particular, the novel prohibition of ethnocide against indigenous peoples (Article 8(1) -going beyond the prohibition of genocide against them, as enunciated in Article 7 (2)), 47 the prohibition of their forced removal and relocation (Article 10), their right to practise and revitalize their cultural traditions and customs, including the right to maintain, protect, and develop past, present, and future manifestations of such cultures (Article 11), including the right to manifest, practise, develop, and teach their spiritual and religious traditions, customs, and ceremonies, as well as the restitution and repatriation of ceremonial objects and human remains (Article 12). Article 13 guarantees indigenous peoples the right to 'revitalize, use, develop and transmit to future generations their histories, languages, oral traditions, philosophies', etc. and obligates states to 'take effective measures to ensure that this right is protected'. An indigenous people's language is central to its culture -an ever more important issue in view of the accelerating threat that those languages will vanish and the need for this alarming downward spiral to be brought to a halt. pupils' regarding 'access to all levels and forms of education within the State'. 49 Article 15 guarantees indigenous peoples the right to have 'their cultures, traditions, histories and aspirations . . . appropriately reflected in education and public information'. This includes the state's duty to combat prejudice and discrimination and to develop tools which 'promote tolerance, understanding and good relations among indigenous peoples and all other segments of society'. Article 16 grants indigenous peoples the right to 'establish their own media in their own languages', an important aspect of self-determination, and to have non-discriminatory access to non-indigenous media; also states have a 'duty to ensure that indigenous cultural diversity is duly reflected in non-indigenous media'. 50 These Articles are aimed at 'redressing wrongs (such as in the form of forced assimilation or discrimination in education, media, and public life), as well as repairing, restoring, and strengthening indigenous communities and cultures'.
51
The key treaty provision supporting UNDRIP's rights to culture is Article 27 of the International Covenant on Civil and Political Rights (ICCPR):
In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language.
Similarly, according to Article 15(1)(a) of the International Covenant on Economic and Social Rights (ICESCR), 'the States Parties to the present Covenant recognize the right of everyone to take part in cultural life'. These formulations reflect the desire of important nation-states to protect culture through (individual) rights of members of the group rather than (collective) rights of the groups themselves. 52 The jurisprudence of the respective treaty monitoring bodies has, however, moved ever more strongly in the direction of 'collectivizing' 53 these rights. The UN Committee for Economic, Social and Cultural Rights stated that minorities and indigenous peoples are guaranteed the freedom to practise and promote awareness of their culture, 54 defined in both individual and collective dimensions and as reflecting 'the community's way of life and thought'. 55 at New York University on April 9, 2011 ejil.oxfordjournals.org
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ICCPR states that this provision protects 'individual rights', but that the obligations owed by states are collective in nature. 56 In its jurisprudence, it has consistently stated that the right to enjoyment of culture, practice of religion, or use of language can be meaningfully exercised only 'in a community', i.e., as a group. 57 In the Kitok case, the Committee held that reindeer husbandry is a protected activity under Article 27 as the traditional livelihood of the Sami people. 58 In Ominayak, it concluded that the exploitation of timber, oil, and gas in the Lubicon Lake Band's lands destroyed the indigenous people's traditional hunting and fishing grounds and thus violated Article 27. 59 The two Länsman cases 60 as well as the Apriana Mahuika case 61 also state that Article 27 includes a dimension that protects indigenous peoples' collective culture.
62
The right to self-determination under Article 1 applies to indigenous peoples as such, as clarified in the Committee's General Comment No. 23. 63 The Human Rights Committee monitors this right, however, only under the state reporting procedure, not the individual complaint procedure under the Optional Protocol to the ICCPR.
64
One of the other legal issues has been whether Article 27 requires positive measures to be taken to protect a culture. In its General Comment No. 23, the Committee observed that 'culture manifests itself in many forms, including a particular way of life associated with the use of land resources, especially in the case of indigenous peoples. That right may include such traditional activities as fishing or hunting and the right to live in reserves protected by law. The enjoyment of those rights may require positive legal measures of protection and measures to ensure the effective participation of members of minority communities in decisions which affect them.' 65 It has also been argued that the establishment and development of indigenous cultural institutions and systems (that is, indigenous cultural autonomy) is properly located within the concept of collective cultural rights addressed by provisions such as Article 27, and not within the sphere of self-determination addressed by Article 1 of the ICCPR, for example -a concept referred to as essentially belonging to the political, or power, domain. 66 The better argument is, probably, a fusion of both: an at New York University on April 9, 2011 ejil.oxfordjournals.org
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The Cultural Rights of Indigenous Peoples: Achievements and Continuing Challenges 135 indigenous peoples' rights to ownership and possession of the total environment they occupy or use.
81
In addition, global comparative research on state practice and opinio juris over a period of five years in the late 1990s reached certain conclusions about the content of newly formed customary international law regarding the rights and status of indigenous peoples. The worldwide indigenous renascence had led to significant changes in constitutions, statutes, regulations, case law, and other authoritative and controlling statements and practices of states which had substantial indigenous populations. These changes included the recognition of indigenous peoples' rights to preserve their distinct identity and dignity and to govern their own affairs -be they 'tribal sovereigns' in the United States, the Sami in Lappland, the resguardos in Colombia, or Canada's Nunavut. 82 This move towards recognition of indigenous self-government was accompanied by an affirmation of native communities' title to the territories they traditionally used or occupied.
In many countries, domestic law now mandates a practice which would have been unthinkable only a few years ago: the demarcation and registration of First Nations' title to the lands of their ancestors. Indigenous people achieved this dramatic victory through several means: a peace treaty in Guatemala, constitutional and statutory changes in countries such as Brazil, 83 and modifications of the common law in Australia and other states. Indigenous culture, language, and tradition, to the extent that they have survived, are increasingly inculcated and celebrated. 84 Treaties of the distant past are being honoured, and agreements are fast becoming the preferred mode of interaction between indigenous communities and the descendants of the former conquering elites. This now very widespread state practice and opinio juris regarding the legal treatment of indigenous peoples allowed the following conclusion in 1999:
First, indigenous peoples are entitled to maintain and develop their distinct cultural identity, their spirituality, their language, and their traditional ways of life. Second, they hold the right to political, economic and social self-determination, including a wide range of autonomy and the maintenance and strengthening of their own system of justice. Third, indigenous peoples On the developments in Africa see van Genugten, 'Protection of Indigenous Peoples on the African Continent: Concepts, Position Seeking, and the Interaction of Legal Systems ', 104 AJIL (2010) Through an evolutionary interpretation of international instruments for the protection of human rights, taking into account applicable norms of interpretation and pursuant to article 29(b) of the Convention -which precludes a restrictive interpretation of rights -, it is the opinion of this Court that article 21 of the Convention protects the right to property in a sense which includes, among others, the rights of members of the indigenous communities within the framework of communal property, which is also recognized by the Constitution of Nicaragua.
Given the characteristics of the instant case, some specifications are required on the concept of property in indigenous communities. Among indigenous peoples there is a communitarian tradition regarding a communal form of collective property of the land, in the sense that ownership of the land is not centered on an individual but rather on the group and its community. Indigenous groups, by the fact of their very existence, have the right to live freely in their own territory; the close ties of indigenous people with the land must be recognized and understood as the fundamental basis of their cultures, their spiritual life, their integrity, and their economic survival. For indigenous communities, relations to the land are not merely a matter of possession and production but a material and spiritual element which they must fully enjoy, even to preserve their cultural legacy and transmit it to future generations. Other decisions in the same vein followed, including a recent decision involving Suriname. 89 The decisions of the Inter-American Court of Human Rights broke new ground as they radically re-interpreted Article 21 of the Inter-American Convention, the right to property -a provision, like all the other guarantees of the document, originally focused on rights of individuals. As the Court's jurisdiction ratione materiae is limited to the adjudication of violations of the treaty, the Court wisely did not base its decision on customary international law, as this could constitute an excès de pouvoir, an act ultra vires, outside the range of powers granted it by the constituting nationstates. 90 Still, such a radical re-interpretation of the treaty can only be based on a significant shift in the normative expectations of the states. It is most conceivable that the evidence for such a shift is found in the same material that has been adduced to prove customary international law: pertinent state practice and opinio juris. The ILA Committee on the Rights of Indigenous Peoples' 2010 Interim Report has updated the search for state practice and opinio juris and supported, with ever more examples of domestic and international practice, the results reached earlier, including the finding of customary international law including the right to autonomy or self-government; the right to the recognition and preservation of cultural identity; the right to traditional lands and natural resources; and the right to reparation and redress for the wrongs suffered.
92
Substantive limits to indigenous peoples' autonomy, where stated, are formulated in terms of international standards of human rights (Articles 34, 46 (2)). This language is best construed as referring to such human rights standards as have achieved the status of customary international law. 93 Pursuant to Article 46(2), limitations of UNDRIP rights by national laws have to conform with such international human rights obligations and have to be 'non-discriminatory and strictly necessary solely for the purpose of securing due recognition and respect for the rights and freedoms of others and for meeting the just and most compelling requirements of a democratic society'. According to Article 46(3) , the provisions of UNDRIP shall be interpreted in accordance with 'principles of justice, democracy, respect for human rights, equality, non-discrimination, good governance and good faith'. These principles are intended to serve as an interpretative framework of UNDRIP and not as a substantive limit to its rights.
Looking to the Future: Conclusions and Recommendations
Over the last half-century, the legal status of indigenous peoples around the world has significantly improved. Substantial challenges, though, remain, particularly in the areas of enforcement and implementation. In sum, the state of indigenous peoples worldwide and pertinent recommendations are as follows:
1. Indigenous peoples are vulnerable organic groups with a special relationship to their ancestral lands. The international legal regime that is emerging or has emerged to ensure their protection and flourishing is a tailor-made response to their needs and aspirations as they articulate them themselves. public's enjoyment of its artistic products or the learning of lessons from it for dealing with nature and life in general. 2. This guiding light of safeguarding the cultures of indigenous peoples has led to prescriptions which not only protect against physical and legal encroachments upon the people, their languages, and rituals, as well as the lands inextricably linked to their traditional ways of life; they also mandate governmental efforts affirmatively to foster the education of indigenous people in their native tongue, the inculcation of their culture in state media, and the development of media of their own to encourage the flourishing of their cultural heritage. 3. For this goal of addressing the threat to indigenous communities to work, both individual and collective rights are needed. As explained above, the individual cannot live without the community he or she is an essential part of, and the community cannot survive without its individual members; both influence each other. Rights of both the community and its individual members thus constitute the proper legal response. The traditional dichotomy of individual and collective rights, with a wary eye on the latter, needs to be overcome to ensure the cultural survival of threatened and vanishing communities and traditions. In its place, an order of human dignity with specific functional rules needs to be established which works to allow indigenous peoples to survive and to flourish. To that end, it makes sense to define flourishing, with policy-oriented jurisprudence, as the maximization of access by all to all things humans value -here, within the indigenous group and beyond. One key value here is rectitude, as the law of human relations within the indigenous group and with the living and non-living resources of the people has been determined by traditions from time immemorial; another one is affection, the bond of family and ethnic community. 4. Misunderstandings have arisen regarding the claims of indigenous peoples, particularly those to land and natural resources as well as those to self-determination. These claims can be properly understood only by linking them to their raison d'être, i.e., the cultural survival and flourishing of indigenous peoples. Cultural rights thus include not only rights to culture narrowly conceived, i.e., protection of language, customs, and traditions, but also the culturally bounded right to property and the culturally grounded right to self-determination. 5. As their traditional lands are critical to the survival of the culture of indigenous peoples, the legal status of these properties ought to reflect this essential purpose. As the purpose of individual property law protections has been redefined from the maximization of economic benefits to the flourishing of humans 94 beyond the accumulation of wealth, the protection of indigenous cultures through collective property rights has to be guided by similar criteria of the blossoming of peoples. The management of indigenous property rights, properly understood, would thus be guided by the culture of the people holding them, dynamic as this concept is. This would, in some cases, as in the US in the absence of formal ownership rights 94 Radin, 'Property and Personhood', 34 Stanford L Rev (1982) 957. at New York University on April 9, 2011 ejil.oxfordjournals.org Downloaded from which are often held by the federal government, mean a right to use coupled with an obligation of stewardship toward the resource, for the benefit of future generations of the community and for the planet. 95 In other cases, as Saramaka taught, full ownership might be the solution. Even then, the Court trusts in the use of this collectively held land to the benefit of the community long-term. 6. Indigenous self-determination also is best understood from its cultural foundation. As Vine Deloria Jr. said, the purpose of the sovereignty of an indigenous people is to protect its cultural integrity. The indigenous community should govern itself, in order to continue the life of its culture and its members and have it flourish. This would inform the exercise of its authority and control. The structures of decision making also could be tied to the culture, as they would sanction the authority and control of, say, traditional elders without the need of periodic democratic reaffirmation, by ballot, of their leadership role. As part of a global community, though, indigenous self-government would still be bound, as to the substance of their decisions, by the outer limits any sovereign experiences, i.e., universal standards of human rights. 7. Ultimately, it is up to each indigenous community, and its members, to decide whether they wish to continue their inherited ways of life, modify, or abandon them. Governments should not create living museums of peoples. As culture is in constant flux, the only recommendation would be that such changes, by both indigenous communities and individuals, be voluntary and informed by knowledge about the various alternatives available, as well as the provision of government aid to support the option of living the traditional ways of life on one's traditional lands.
